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EDITORIAL NOTES. 


The amendments to the corporation laws, made by the last legislature 
of New Jersey, have not commended themselves to the good sense of 
many of the thinking people who are connected with honest business 
corporations. We agree wholly with the views expressed by Mr. E. Q. 
Keasbey, formerly Editor of this Journal, in a recent communication to 
the “Sunday Call,” of Newark. Mr. Keasbey says: “It is notorious that 
the amendments were suggested with a view to facilitating the combina- 
tion of a large number of companies into the United States Steel Corpora- 
tion. That has been accomplished, and whether it was a good purpose 
or not need not now be considered. The mischief that has been done is 
the changing of our law so as to remove some of the most important safe- 
guards of the interests of the minority stockholders and to give undue 
control to the majority and to the directors. There were certain changes 
in the organization and the character of the business of a New Jersey 
company that could only be made with the consent of two-thirds of all 
the stockholders, and no board of directors could refuse to distribute the 
net earnings annually in dividends after reserving the fixed working 
capital. By the amendments made this year the nature of the business 
may be changed, the stock may be increased or diminished, the charter 
amended and the whole character of the business altered by the vote of 
two-thirds present at any meeting, even though they are not the holders 
of a majority of the stock, and without notice of the change that is pro- 
posed to be made, and, on the adoption of a by-law by a mere majority, 
the directors are relieved of the obligation of paying annual dividends 
out of the net earnings. It was contended, when the bill was pending, 
that the only effect of the change was to require the minority to pay 
attention to the affairs of the company and attend the meetings in person 
or by proxy when any important change was proposed. It was very 
plausibly insisted that one-third of the stockholders ought not be per- 
mitted to prevent, by mere inaction, a change that was desired by the 
other two-thirds. The trouble with the present law is that it was drawn 
with a particular object and without looking carefully at all its effects. 
It may be well enough to require the minority to pay attention when 
important changes are to be made, but there should at least be some pro- 
vision for notice to them of what change is proposed. The recent amend- 
ment seems to assume that notice is to be given, but on looking carefully 
at the statutes providing for the notice of the meetings at which important 
changes may be made with the consent of the holders of two-thirds of all 
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the stock, it will be seen that no notice of the character of the changes 
proposed need be given. If there was due notice of the meeting a two- 
thirds vote could change the nature of the business, increase or decrease 
the stock, amend the charter or make many other radical changes, but 
the change could not be made without the consent of at least two-thirds 
of all the stock. Now, under this new law, a general notice of a meeting 
may be given and the two-thirds of the stock represented in person or 
by proxy may make any or all of these changes, and, if the by-laws so 
provide, the quorum may consist of less than a majority, and so the 
whole character of a company’s business may be changed by the vote of 
a small minority of its stock at the instance of its officers and directors. 
Such a condition is dangerous to stockholders, and gives too much power 
to the manager. Another very important change made at the same time 
with the other, and made without comment, was one which enables the 
majority to excuse the directors from paying dividends. This is espe- 
cially convenient for the organizers of large combinations; it enables the 
great corporations to freeze out the dissenting stockholders of the smaller 
companies. The stockholders can no longer be sure of getting their fair 
share of the profits after the company has been taken into the combina- 
tion, but the profits may easily be applied to improvements or borrowed 
for the uses of the new company. Such changes as these in our corpora- 
tion laws are a discredit to the state. Our corporation laws have been 
developed upon the idea of giving full protection to the interests of stock- 
holders and creditors. We have not protected them against their own 
folly and have left stockholders to protect themselves against stock 
watering, but we have required full notice of meetings and have given 
the minority a veto power against important changes, and especially we 
have secured to them a right to their share of the profits. These amend- 
ments, made in the interest of a great steel corporation, have removed 
these important safeguards and, now that the original object of the 
amendments is accomplished, they ought to be repealed at the next 
session of the legislature. It was such safeguards as these that gave 
stability to New Jersey companies and caused the laws of New Jersey to 
be reported to for the organization of business enterprises in all parts of 
the country.” 





A correspondent of the Journal sends us a communication in refer- 
ence to the examination of counsellors. His letter to us we here quote 
in order that we may the more prominently express our agreement with 
his views: “I have been interested in your recent observations regarding 
the qualifications of those entering upon the study of law. I quite agree 
with you, but I think also that some provision shouid be made to save 
the attorney who has brains enough to attract clients in the first few 
years of his profession from unnecessary trouble. The present rule 
requires an attorney, after these years of practice, to stand up in a row 
like a school boy and answer questions in open court. It is humiliating 
for a man of years to do this. If the counsellors’ examination is to be 
continued, it should be confined to a written examination. Oral exam- 
inations have been abolished in most of our colleges. At present, if 
through sickness or absence from the state, or any good cause, an 
attorney does not take his counsellor’s examination at the end of these 
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years, he is obliged to be content with an attorney’s license or else stand 
up with his juniors at the bar and be examined by them. Then again some 
relief should be given to an attorney and counsellor of another state, who 
resides in the state and who is an attorney of this state. A counsellor’s 
license should be issued in such cases upon application or motion after 
three years of practice here.” We have no doubt that those of the attor- 
neys of this state who have waited many years before passing a coun- 
sellor’s examination have been deterred by the oral examinations, which 
accomplish nothing except to show whether the attorney has learned to 
think as quickly and actively upon his feet before a learned array of 
judges and counsel as when sitting down and carefully adjusting his mind 
to the problems of law set before it. Of course there must be an exam- 
ination, and, of course, the distinction between the attorney and counsellor 
in this state is too well grounded in practice to be set aside, but the 
examinations should be of the common-sense order, such as are proposed 
by our correspondent. With reference to the recognition of a counsellor 
of another state, minds will differ, but certainly neither in their case nor 
in that of a New Jersey attorney should the applicant be compelled to 
“stand up in a row like a school boy and answer questions in open court.”’ 

A recent gift to the State Library at Trenton, by the Hon. G. D. W. 
Vroom, of that city, has attracted attention on the part of the press and 
members of the Bar. As Supreme court reporter, Mr. Vroom has gath- 
ered, during past years, a large collection of “paper books” relating to 
the various cases reported. These “paper books” contain pleadings, 
briefs, arguments of counsel, affidavits, exhibits and other matters in the 
history of the cases, and it is quite unnecessary to say that the collection 
is large and valuable. During the past month these books were lodged 
with the state librarian for future and final preservation, the gift having 
been accepted by the State Library Commission. During the coming 
summer this mass of material will be sorted, indexed and bound, forming 
sets similar to those containing like matters in the Court of Errors and 
Appeals. Later the Court of Errors and Appeals cases, now bound, and 
the Supreme court cases, will be shelved in the State Library. The value 
of Mr. Vroom’s gift is unquestioned, as the precedents in the Supreme 
court paper books are of the highest utility to members of the Bar. 
When the lawyers of the state recognize the usefulness of such a collec- 
tion, there will be many hours of labor saved by those hunting precedents 
and those who write about the state seeking to borrow or beg papers in 
the cases in which the applicant is interested. The suggestion is offered 
by the Law Journal that the members of the Bar send to the library copies 
of “paper books” henceforth, so that the library may continue this excel- 


lent work. 





We allude above to the gift of Supreme court “paper books” by 
Judge Vroom. This calls to mind the efforts being made by State 
Librarian Henry C. Buchanan to secure any and all “Jerseyana,” legal, 
religious or secular, that the collections of state material may be made as 
complete as possible. Recently the library has been enriched by missing 
numbers of the Trenton “True American,” so that the state has a com- 
plete collection of that newspaper covering a period of exactly one hun- 
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dred years. The state’s files of Isaac Collins’ “New Jersey Gazette,” the 
famous Revolutionary newspaper, are now perfect. In the historical 
department there is yet much to be done in spite of Mr. Buchanan’s com- 
mendable efforts, and it is to this department that lawyers in the state 
could largely contribute. Among collections of older attorneys there 
are many fugitive pamphlets which could be sent to Trenton and, being 
of no use to their owners, would yet be of value in a collection such as 
the state of New Jersey is endeavoring to complete. The spirit shown 
is a most commendable one and deserves a hearty recognition on the part 
of those members of the Bar who love and preserve books and pamphlets. 


By chapter 145 of the Laws of 1901 the legislature fell upon our old 
friend, “Mr. Administrator-De-Bonis-Non,” and laid him low. The 
inability of such an administrator to do anything more than collect the 
assets remaining in specie was settled in this state as early as Brownlee v. 
Lockwood, 20 N. J. Eq. 239, and Carrick’s Adm’r v. Carrick’s Ex’r, 2: 
N. J. Eq. 364, and later legislation gave but partial relief, McDonald v. 
O’Connell’s Adm’r, 39 N. J. L. 320. Several recent cases have reached 
results which called for more drastic remedies, Bradway v. Holmes, 50 
N. J. Eq. 311; Hartson v. Elden, 58 N. J. Eq. 478; Hunt v. Smith, 58 N. 
J. Eq. 26; Parker v. Stevens, 47 Atl. 573; Roy v. Squier, 48 Atl. 233. 
The present statute has studiously avoided the use of the words “unadmin- 
istered assets,” the meaning of which legal terms has become too well 
settled to be disturbed. ‘The new administrator who is to take the place 
of the administrator de bonis non is styled “‘substituted administrator,” and 
is to continue the administration on broader lines. He is to collect “the 
whole of the personal estate of his decedent except such portion thereof 
as shall have been properly and justly paid out or distributed.” There 
are several other provisions designed to effect the object in view. His 
honor, the Ordinary, by a new rule of the Orphans’ court, promulgated 
March 25 last, prescribed the form of letters of substitutionary administra- 
tion, and directed that Rule 1 of those courts shall apply to applications 
for such letters under the statute. 


AN ANCIENT DECREE IN THE NEW JERSEY COURT OF CHANCERY. 


There are practically no records extant of the New Jersey Court of 
Chancery prior to 1776. What has become of them is mere conjecture. 
It is thought that Governor Franklin carried off many of the early records 
of the Province in the twelve wagon loads of household furniture and 
other personal property he was permitted to take with him when he was 
conveyed to Connecticut by a guard of the Continental Army. Governor 
Livingston, his patriotic successor, strongly inclined to that belief, for I 
have an unpublished letter of his, addressed to Governor Jonathan Trum- 
bull, of Connecticut, asking him to “put pressure” on Governor Franklin 
to make him disclose whether or not he had such records in his possession. 
Governor Trumbull submitted the matter to the Connecticut legislature, 
but the journals of that body do not show that any definite action was 
taken on the subject. Governor Franklin was subsequently permitted to 
remove to New York, and there his house was destroyed by fire, with 
most of the contents. It is probable that the New Jersey records which 
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he carried off—if he did carry them away—perished in that fire. Such 
of the early Chancery records as were preserved in the state were not 
regarded as of special value. The late Justice Joseph P. Bradley, of the 
United States Supreme court, told me that one day, in the office of the 
clerk in Chancery, he noticed a large parchment roll lying on the floor in 
a closet, with various odds and ends. Picking it up he examined it with 
some interest and discovered that it was the original famous Elizabeth- 
town bill in Chancery, engrossed on parchment, a document of the great- 
est interest and importance, as summing up the knowledge of the ablest 
counsel of the day regarding the origin of land titles in New Jersey. Inas- 
much as the bill had been printed in 1747, the clerks in the office evidently 
did not think the original of much consequence, and they were utilizing 
the parchment for the engrossing of subpoenas, for making strips or bands 
to tie up papers, and for other-purposes. Justice Bradlev expressed his 
opinion of such sacrilege in the vigorous language of which he was past- 
master, and the huge roll was thereafter carefully preserved from further 
profanation, and is now the most notable document of the ancient regime 
in the Chancery office. The incident described occurred probably fifty 
or sixty years ago. The published Reports of the court begin with 
Governor Peter D. Vroom’s time, in 1830. This is an altogether unpre- 
meditated preface to the introduction of the oldest document known to 
me, issued out of this venerable court. It is an original decree that 
has recently come into my possession, written on a single page of legal 
cap, and signed by William Cosby, Governor of New Jersey and New 
York, and Chancellor of both Provinces by virtue of his office as Gov- 
ernor. No seal is attached. 
WILLIAM NELSON. 
Paterson, N. J., April, 1901. 


COPY OF A DECREE, 1734. 

At a Court of Chancery held at Ahassimus in Bergen County in the 
Province of NewJersey on Thursday the Twenty Seventh Day of !ebrv- 
ary 1754 
Present— 

His Excellency William Cosby, Esqr. Captain General and Governor 
in Chief of the Provinces of New Jersey New York and Territories 
thereon Depending in America Vice Admiral of the same and Coll. in 
his Majesty's Army &c 


George Clarke, Esqr. This Cause haveing by Consent of 
parties been this Day heard upon Bill 
‘ and Answer the Bill was opened by 
Joseph Murray & John (| Mr. Chambers of Council for the 

Kinsey Esqrs. Exrs of Complainant and the Answer read by 

Thomas Byerly Deceased Mr. Murray one of the Defendants 
whereupon after hearing of the Arguments and Allegations on both sides 
his Excellency the Governor doth Order and Decree that the Moyety of 
the Lands Granted to the Complainant as in the Bill and Answer be 
forthwith Divided from the part whereof the Defendants stand Seized in 
Trust for Robert Barker in the Bill and Answer mentioned to wit the 


con 
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Lands in Hunterdon County to be so Divided by John Reading and 
Joseph Stout or either of them and also the Lands in the Counties of 
Cape May and Salem to he so Divided by Henry Young and John Brick 
or either of them and that returns be made of the said Divisions with all 
convenient expedition And it is further Ordered that Thomas ffarmer 
Esqr. one of the Masters of this Court do State an Account of what is 
due for principal and Interest on the Mortgage and Report the same with 
all Convenient Speed 


W COSBY 
LAWS OF 1901. 


We continue our comments concerning the public laws of 1901. 
The entire volume, now completed, consists of five hundred and forty-six 
pages. The public acts number two hundred and eight. 

Chapter 100 is a supplement to the act respecting conveyances, and 
provides that any deed of land of a married woman, in which the husband 
shall join by attorney duly constituted by power of attorney authorizing 
such attorney to join in the conveyance, shall be good for passing title. 

Chapter 110 amends the corporation act. We comment upon this 
chapter in an editorial note, on another page. 

Chapter 113 amends the act for the classification of counties, and 
raises the territorial limits of counties of the first-class to two hundred 
thousand inhabitants, and makes counties of the second-class such as 
have a population of from fifty to two hundred thousand. 

Chapter 120 is a revision of an act concerning birds, game and fish. 
It consists of thirty sections and repeals various other acts relating 
thereto. 

Chapter 121 amends the first section of the act to incorporate asso- 
ciations not for pecuniary profit. 

Chapter 138 is another amendment of the act respecting conveyances, 
amending the section relative to acknowledgments, and provides that 
acknowledgments may be taken in the state by one of the attorneys-at-law 
admitted by the Supreme court to practice in the various courts of this 
State. 

Chapter 164 amends section 109 of the District court act. 

Chapter 171 declares that it shall not be necessary to include in the 
affidavit for docketing a judgment in the small cause court the statement 
that deponent believes the debtor is not possessed of goods and chattels 
sufficient to satisfy the amount due. 

Chapter 173 is the act providing for the suppression of gambling 
houses along the Jersey shore, although the title of the act does not 
indicate for what purpose it is designed. 

Chapter 175 amends section 13 of the disorderly persons’ act. 

Chapter 177 amends the sections of the execution act concerning the 
discovery of property. 

Chapter 183 permits a married woman, who has an estate for life 
only, to execute a conveyance without her husband joining therein. 

Chapter 184 provides for the licensing of inns and taverns in cities of 
the third and fourth classes by the Court of Common Pleas of the county. 
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Chapter 188 regulates proceedings against garnishees in cases of writ 
of attachment issued by justices of the peace. _ 

Chapters 194 and 195 provide that in each county Court of Quarter 
Sessions and Court of Common Pleas shall hold annually three stated 
terms. 

Chapter 196 provides that in the small cause courts, in actions on 
contract, the defendant may set up partial failure of consideration, and 
also recoup damages obtained, providing notice of the same be given at 
the time when a setoff may be filed. 

Chapter 201 amends section 14 of the disorderly persons’ act. 


GUSTAVUS F. SWIFT, ET AL. v. JOHN J. WAHL. 


(Union County Common Pleas, April 3, 1901.) 
Receiver—Order by court—* etoff of exemption against judgment. 


On contract. Supplementary proceedings on motion for exemption. 

Where a receiver is properly appointed the court will not make an 
order on the receiver directing him to set off an exemption to the judg- 
ment debtor. 

Mr. W. D. Wolfskeil for the motion. 

Mr. Charles H. Angleman for the receiver. 

VAIL, J.: This matter is before the court on an application for an 
order to compel a receiver, heretofore appointed, to set aside to the 
defendant two hundred dollars exemption out of the property which he 
has received. 

It is admitted that a receiver was properly appointed in this case, 
the examination showing that the defendant has choses in action 
amounting to more than the legal exemption, besides some household 
furniture. The receiver has nothing to do with the property in the 
possession of the debtor. He is appointed receiver of the choses in 
action and property held in trust for the debtor. 

In Van Ness v. Bond, decided in the Essex Circuit by the present 
Chief Justice, 1890, the court said: “If it should appear that, taking the 
gross amount of property, there was enough property reserved by law 
to answer the exemption, and then sufficient to justify the appointment 
of a receiver under the act, the court would make the appointment and 
allow the receiver to deal with the question of exemption as he saw fit.” 
As, therefore, the receiver was properly appointed in this case, I do not 
think that the court has any power to make any order upon the receiver. 
The application is therefore denied. 


In arguing a point before a judge of the Superior court, Colonel Folk, 
of the Mountain Circuit, in North Carolina, laid down a very doubtful 
proposition of law. The judge looked at him for a moment and queried: 
“Colonel Folk, do you think that is law?” The Colonel gracefully bowed 
and replied: ‘““Candor compels me to say that I do not, but I did not 
know how it would strike Your Honor.” The judge deliberated a few 
moments and gravely said: “That may not be contempt of court, but it 
is a close shave.” 
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EDWARD 8. CAMPBELL, RECEIVER, &c., . MANUFACTURERS’ 
NATIONAL BANK. 


(N. J. Supreme Court, Essex Circuit, February 18, 1901.) 
Bank defalcation— Acceptance of draft—Suit by receiver. 


The evidence on both sides having been submitted, plaintiff’s coun- 
sel moved that the defense be overruled and a verdict directed for the 
plaintiff. The court heard argument on the motion. 

Mr. Richard V. Lindabury for plaintiff. 

Mr. Francis Child for defendant. 

SWAYZE, J.: If counsel have nothing further to say I will decide 
this motion at once. The conclusion that I have come to in the case is 
such that it may be well to state at some length the facts as I understand 
them, and the reasons for the conclusion I have reached at somewhat 
greater length than I usually would. 

Shortly before March 13, 1899, the Manufacturers’ National Bank, of 
Newark, had recovered a judgment for about $7,700 (1 have forgotten 
the exact amount) against George M. Valentine and another upon a 
promissory note endorsed by them. John A. Miller was the attorney of 
the bank in the suit which resulted in this judgment. George M. Valen- 
tine was then, and for several years had been, cashier of the Middlesex 
County Bank, a state institution at Perth Amboy. On that day Judge 
Miller saw Valentine at the bank in Perth Amboy and received from him, 
in satisfaction of his liability upon the judgment, about $200 in cash and 
a draft of the Middlesex County Bank upon the National Park Bank, its 
reserve agent in New York City, for $7,500. This draft was in the ordi- 
nary form, payable to the order of John A. Miller, attorney, and signed 
by George M. Valentine as cashier of the Middlesex County Bank. 
Judge Miller at once had it certified by the Park Bank, endorsed it “John 
A. Miller, attorney,” and then “John A. Miller,” and deposited it to his 
own account in the Manufacturers’ National Bank, which forwarded it for 
collection to New York. At the same time, or soon after, Miller 
settled with the Manufacturers’ Bank for the amount he had thus col- 
lected by his individual check for a considerably larger amount, including 
in the check some other items. The draft of the Middlesex County Bank 
was paid in due course of business by the Park Bank and returned, with 
other vouchers and the regular monthly statement, to the Middlesex 
County Bank on or about April 1, 1899. 

In July, 1899, the Middlesex County Bank failed. It was then dis- 
covered that Valentine had misappropriated the funds of the bank to a 
very large amount, chiefly by means of drafts on the Park Bank, used by 
him for his individual purposes. 

Edward S. Campbell, the present plaintiff, was appointed receiver 
of the Middlesex County Bank, and, some time in 1900, began this suit to 
recover back the amount paid by Valentine to Miller. The plaintiff, at 
.the close of the case, abandoned his claim to recover the cash paid to 
Miller and limited his claim to the amount of the draft and interest. 

The theory upon which the plaintiff seeks to recover is that the 
defendant is chargeable with knowledge that Valentine used the money 
of the bank to pay his individual debt,and that, having wrongfully received 
the bank’s money, it must now make restitution. The plaintiff's case 
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rests upon the legal principle that no person can act as agent in regard to 
a contract in which he has any interest, or to which he is a party, on the 
side opposite to his principal. This doctrine is so well settled in its appli- 
cation to this class of cases that it is unnecessary to domore than refer to 
the cases cited at the argument. Claflin v. Farmers’ and Citizens’ Bank 
(1862), 25 N. Y. 293; Anderson vy. Kissam (1888), 35 Fed. Rep. 699; 
Goshen National Bank v. State of New York (1894), 141 N. Y. 379; 36 
N. E. 316; Bank of New York National Banking Association v. American 
Dock and Trust Company (1894), 143 N. Y. 559; 38 N. E. 713; Hanover 
National Bank v. American Dock and Trust Company (1896), 148 N. Y. 
612; 43 N. E. 72; Corn Exchange Bank v. American Dock and Trust 
Company (1896), 149 N. Y. 174; 48 N. E. 915; Lamson v. Beard (1899), 
94 Fed. Rep. 30; Gale v. Chase National Bank (1900), 104 Fed. Rep. 214. 

This general principle is not disputed by the defendant. It is insisted 
that it is inapplicable to the present case for several reasons: 

1. Because the draft was to the order of Miller instead of to the order 
of the bank; was taken by him without the knowledge or authority of the 
defendant bank; was mingied with other funds, and so paid to the Manu- 
facturers’ Bank. 

2. Because it is said Valentine was authorized by his own bank to 
draw drafts to his own order, and the defendant had the right to rely on 
that authority. ; 

3. Because the Middlesex County Bank failed to call the attention of 
the Manufacturers’ Bank to Valentine’s alleged want of authority, 
although it had the cancelled draft in its possession and a monthly state- 
ment of the Park Bank showing payment of the draft as early as April 
1, 1899. 

As to the first ground of defense—that the Manufacturers’ Bank can- 
not be held by reason of Miller’s acceptance of the draft—I think it quite 
enough to say that Miller was acting at the time as the bank’s agent, 
about the bank’s business, and that the bank was responsible for his acts 
and chargeable with notice of any infirmity in this draft to the same 
extent as Miller himself. The Manufacturers’ Bank was the principal, 
and Miller merely its attorney. 

The question of the cashier’s authority is the serious and difficult 
question in the case, and the question to which the evidence has been 
chiefly directed. The cashier of a bank is the general executive officer 
of the bank and transacts its business under the orders and supervision of 
the Board of Directors. His power as cashier, by virtue of his office 
alone, is greater than the power of any other officer of acorporation. As 
cashier, he has authority, by virtue of his office alone, to draw drafts upon 
the bank’s deposits in another bank; but this power does not extend so far 
as to authorize him to draw drafts to his own order for his own use. This 
is forbidden by the principle of law already referred to—that no person 
can act as agent in regard to a contract in which he has any interest, or to 
which he is a party on the side opposite to his principal. The fact that a 
bank draft is commercial paper does not avail in favor of a creditor of the 
cashier who takes the cashier’s draft on his bank’s account in satisfaction 
of a private debt of the cashier. The reason is that the creditor who takes 
such a draft necessarily has notice, from the face of the draft itself, that he 
is being paid with the bank’s money. He is in no better position than if he 
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stood by and saw the cashier take the money out of the bank’s till. On 
the face of things the money belongs to the bank; nothing can overcome 
this fact, which is apparent on the face of the draft, unless the cashier has 
had authority to draw drafts to his own order conferred upon him in some 
way by the directors. If the cashier has had such authority conferred 
upon him, a draft to his own order is like a draft to the order of any one 
else, and is binding upon the bank. The presumption is that the money 
is the bank’s money; it is for the person dealing with the cashier to estab- 
lish the contrary by proof. The burden is upon the person dealing with 
the cashier in his own matters to inquire as to the cashier’s authority. He 
cannot rely merely upon the fact that the person signing the draft is 
cashier. The case differs from cases where the bank is held bound by the 
cashier’s representations; the bank is only held to be bound by such repre- 
sentation when the bank has given him the authority to act and thereby 
put it in his power to misrepresent. When, as in this case, one deals 
with an agent who is apparently without authority, he is bound to inquire 
into the agent’s authority to represent the principal. In the ordinary case 
of a bank draft to the order of a third party, the fact that it is signed by 
the cashier is enough; the authority to draw such a draft inheres in the 
office. In the case of a draft by the cashier to his own order, to pay an 
individual obligation, the person taking it is bound to inquire into the 
cashier’s special authority to issue such a draft. If he fails to inquire, he 
takes the draft at his peril. This rule, which manifestly tends to secure 
honesty and to protect banking institutions against the misconduct of 
their officers, is thoroughly sustained by the authorities above cited. 
The case of the Goshen National Bank v. State, 141 N. Y. 379; 36 N. E. 
316, was relied upon as establishing a contrary view. Undoubtedly the 
language of Judge Peckham does sustain the defendant’s view; but the 
language of the opinion was unnecessarily broad, for the fact was that the 
debt paid by the draft in that case was not the individual debt of the 
cashier, but was a debt of Orange county to the State of New York for 
taxes held by the cashier as county treasurer; and the further fact 
appeared, as stated in the opinion, that Murray, the cashier, had the right 
to draw drafts for himself upon the same terms that he would have had in 
the case of a third party. 

The Goshen National Bank case was decided February 27, 1894. On 
November 27, 1894, the same court, in an opinion, also by Judge Peck- 
ham, decided the case of Bank of New York National Banking Associa- 
tion v. American Dock and Trust Company, 148 N. Y. 559; 38 N. E. 713, 
and distinguished the Goshen National Bank case upon the ground lastly 
stated above. I am referred to Morse on Banking, Sec. 165. In Par. (b) 
the author says that “if the act which the cashier assumes to perform is 
one intrinsically proper to be committed to his charge, the law will pre- 
sume in favor of athird party dealing with him that he was duly authorized 
to perform it.” But a reading of the whole section shows that this pre- 
sumption is only made in favor of an innocent party; and, for the reason 
already stated, a creditor of the cashier taking the bank draft signed by 
the cashier in payment of an individual debt, is not an innocent party; he 
is chargeable with notice of the infirmity of the draft. 

The question to be decided, therefore, in this case is whether Valen- 
tine had authority to sign drafts to his own order. If he had such author- 
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ity, the plaintiff must fail. If he had no such authority, the plaintiff must 
prevail, unless some other defense is made out. 

It is, of course, true, as Morse says in the section already cited, that 
this authority may be conferred not only by resolution of the board of 
directors but by verbal direction, by usage and by tacit approval. A 
careful statement of the general principle is to be found in Morawetz on 
Corporations, Sec. 509, and in an opinion by Justice Harlan in Mining 
Company v. Anglo-Californian Bank (1881), 104 U. S. 192. 

The principle is stated with even greater accuracy by Justice Depue 
in the case of the Fifth Ward Savings Bank v. First National Bank of 
Jersey City, 19 Vr. 527, as follows: 

“There are cases in which the powers of an officer of a corporation 
and his authority to act for the company are enlarged beyond those 
powers which are inherent in his office. But those are cases in which the 
agency of the officer has arisen from the assent of the directors, presumed 
from their consent and acquiescence in permitting the officer to assume 
the direction and control of the business of the company. Thus, when, 
in the usual course-of the business of a corporation, an officer has been 
allowed to manage its affairs, his authority to represent the corporation 
may be implied from the manner in which he has been permitted by the 
directors to transact its business. These are simply instances of the appli- 
cation of the principle that usual employment is evidence of the powers of 
an agent, and a responsibility will be laid upon the principal for the acts 
of his agent within the apparent authority so conferred upon the agent—a 
doctrine which has come to be applied to corporations in many respects 
as well as to individuals, and with the same qualifications and limitations. 
In such cases the authority of the officer does not depend so much on his 
title, or on the theoretical nature of his office, as on the duties he is in the 
habit of performing.” 

In the present case there is no proof of any express authority, either 
verbal or by formal resolution, to the cashier to draw drafts to his own 
order. There is proof that from September 12, 1894, to March 13, 1899, he 
drew fourteen drafts which appeared on the stubs of the draft books to be 
drawn to his own order; that from December 20, 1893, to March 138, 1899, 
he had drawn eight other drafts, which appeared by the stubs to be drawn 
to the order of third persons, but which were actually used by Valentine 
for his own purposes. In most cases the stub was for a small amount, the 
draft for a large amount. In all but five cases the amount, as it appeared 
on the stubs, was correctly carried through the books of the bank, and 
these books, aside from the stubs of the draft books, regularly balanced. 
The five drafts which were never carried from the stubs through the books 
were omitted by the direction of Valentine, who told the clerks that he 
would make the entries himself. An examination of the stubs of the draft 
books would have disclosed the omitted drafts and would have disclosed 
that the fourteen drafts had been drawn to Valentine’s own order. A 
comparison of the monthly statement of the Park Bank with the books of 
the Middlesex County Bank, or a comparison of the vouchers returned 
by the Park Bank with the stubs of the draft books, would have disclosed 
the frauds. Inquiry by the president or directors at the Park Bank as to 
the balance of the account would have disclosed at once the large dis- 
crepancy between the balance on the books of the Park Bank and the 
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balance as shown by the daily statement of the Middlesex County Bank. 
Notwithstanding these facts neither the directors nor the State Banking 
Department discovered the frauds until the failure of the bank. It is true 
that the Banking Department, as early as November 18, 1895, called the 
attention of the president to a large overdraft by Valentine and to loans to 
him insufficiently secured, and apparently for speculative purposes, and 
subsequently called the president’s attention to a false report made by 
him and Valentine. The joans and overdrafts seem to have been 
adjusted, and no further action was taken upon the false report. A por- 
tion of the letter of November 18, 1895, from the Banking Department 
to the president was read by Valentine at a meeting of the board of direc- 
tors, but all the directors who were present testify that the portion relating 
to his own loan and overdraft was not read. At any rate, no suspicion 
was aroused and no examination or investigation made by the directors, 
who say that they relied entirely on the examinations made by the Bank- 
ing Department. Under this state of facts the defendant insists that the 
directors must be assumed to know what would have been disclosed by 
an examination of their own books. Such an examination would have 
disclosed that Valentine was drawing drafts to his own order and ior his 
own purposes. The inference is that they acquiesced in this course of 
business and thereby gave him an implied authority to draw drafts to his 
own order and for his own purposes; and the argument is that the author- 
ity once having been vested in Valentine was available to all persons 
dealing with him. On the other side it is said that an examination of the 
stubs would have disclosed only the fourteen drafts to Valentine’s own 
order, and that, for aught that appeared upon the stubs of the bank books, 
the drafts to Valentine’s order might have been signed by the president; 
that such would be the presumption upon the principle omnia presumun- 
tur rite acta. 

The question in the case is narrowed, then, to the question whether 
an implied authority arises out of the number of transactions proved in 
this case, which were not known to the directors, but which they would 
have known if they had not been negligent. 

The liability of the Middlesex County Bank for the act of its cashier 
does not, I think, depend upon the principles of the law of negligence; 
one reason is that the Manufacturers’ Bank is not, in this case, an inno- 
cent party—that is, a party not chargeable in law with notice of the 
cashier’s fraud; another reason is that the Manufacturers’ Bank was itself 
negligent in failing to enquire into the cashier's authority. On this 
point, I think, the law is well stated by Judge Cooley in the case to which 
I was referred. New York Iron Mine v. Negaunee Bank (1878), 39 
Michigan 644. 

At page 656 he says: “But before the maxim which the plaintift 
invokes can be applied to the case it is necessary to determine not only 
that fault is imputable to the defendant, but also that the plaintiff is free 
from negligence. There must be one innocent party and one negligent 
party before the requirements of the maxim are answered; and the con- 
duct of the plaintiff is, therefore, as important as that of the defendant. 
Was the plaintiff in this case free from negligence in discounting the three 
$5,000 notes? In law the officers of the bank must be held to have 
known that Mr. Wetmore had no right to make such paper without 
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express authority, and we look in vain for any evidence that they 
demanded proof of such authority, or extended their inquiries beyond the 
agent himself. Moreover, there was that on the face of the notes to sug- 
gest special caution; they were made by Mr. Wetmore in one capacity to 
himself and his associate in another capacity, and they indicated, or at 
least suggested, an interest on his part in making them, which was adverse 
to the interest of his principal.” 

I think, therefore, that the question of the negligence of the directors 
is not the crucial point in the case. An authority may be implied from a 
course of business without any negligence on the part of the directors. 
It is implied if the directors know of the course of business and allow it to 
go on without objection; and it has been held in the United State Supreme 
court and in the New York Court of Appeals that it may be implied if 
they allow it to go on without objection when they ought to know it. The 
assent of the directors is implied, either from their actual knowledge or 
from a presumption of knowledge arising out of the facts of the case. A 
reading of the cases already cited has led me to the conclusion that the 
ground upon which they go is that the knowledge of the directors is pre- 
sumed from the number of the transactions and their publicity, and that 
the cases do not go upon the ground that the directors were negligent in 
failing to discover the transactions. Thus, in Martin v. Webb, 110 U. S. 
7, the transactions covered a series of years, were legal transactions right 
in themselves, included the cancellation of numerous mortgages, and must 
have been of a public character, appearing in the county records; the 
business of the bank was of such a kind that the directors must have 
known that somebody had to act for the bank in the cancellation of the 
mortgages, and must have known that there was nobody but the cashier 
to act. Insuch circumstances it would be manifestly unjust to allow the 
directors to say they did not know what the cashier had openly and fre- 
quently done; the law presumes that they knew. 

In the Hanover National Bank case, 148 N. Y. 612; 48 N. E. 72, the 
opinion expressly says that Stone had openly assumed to issue certificates 
for himself for deposits of cotton. ? 

In Auten v. United States National Bank (174 U. S. 125) the 
directors knew that the bank’s paper was re-discounting in large amounts, 
and that money was borrowing continually; they must have known that 
the paper was being endorsed by some one for the bank. In Blake v. 
Domestic Sewing Machine Company, 38 Atlantic 241, the notes were so 
numerous, the transactions were so frequent and continued for such a 
length of time, that a course of business had been clearly established, 
which it was perfectly fair to presume the directors knew. In none of 
these cases was there negligence on the part of the person dealing with 
the officer of the corporation. In all of these cases the transactions which 
it was held constituted a course of business, knowledge of which was 
imputed to the directors, were, in themselves, fair transactions. In my 
judgment, the basis of the rule is accurately stated in the case of the Fifth 
Ward Savings Bank v. First National Bank, above cited; and I think the 
expressions in Martin v. Webb and in the Hanover National Bank case, 
so far as they seek to extend the rule by inferring an authority from 
transactions which the directors “ought to know” as distinguished from 
transactions which they are “presumed to know,” state the rule too 
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broadly—more broadly than the facts of those cases required. The real 
question is not whether the directors were negligent, but whether such a 
course of business has been established that acquiescence of the directors 
is a necessary conclusion. 

If the number of instances, then, in which Valentine signed drafts for 
himself is so great that an inference may fairly be drawn that the directors 
must be presumed to have known of the course of business, authority to 
draw drafts to his own order must be implied, and the plaintiff in this suit 
must fail. It is obvious that it is impossible to fix a hard and fast rule as 
to the number of instances which are necessary to establish a course of 
business; and, in a case of doubt, I ought to leave it to a jury to say. In 
Gale v. Chase National Bank, 104 Fed. Rep. 214, nine instances in a few 
months were held insufficient and the judgment was reversed because the 
judge had left the question to the jury instead of directing a verdict for 
the plaintiff. Whether the number of instances in which Valentine drew 
drafts for himself would, if the transactions were fair in other respects, 
suffice, I do not pretend to decide. I do not think it is the number of 
instances in which it is exercised that determines the cashier’s authority. 
The question is whether, under all the circumstances of the case, the au- 
thority hasbeen exercised so often and in such a way that the assent of the 
directors must be assumed. The circumstances of the case determine, 
also, whether the question is to be decided by the court or submitted to the 
jury. In the Fifth Ward Savings Bank case (19 Vroom 513) a verdict 
was directed as to some of the bonds, and the question submitted to the 
jury as to other bonds. In the American Saw Company case (31 Vroom 
417) the trial judge allowed the question to go to the jury, and the Court 
of Errors held that he ought to have directed a verdict. The rule laid 
down in the latter case is to submit the question to the jury if the evidence 
be doubtful or conflicting as to a material fact, or if the established facts 
admit of conflicting inferences determinative of the issue. In this case 
the evidence is not doubtful or conflicting; nor do the established facts, as 
I look at the case, admit of conflicting inferences upon any point deter- 
minative of the issue. 

In all but five of the instances in which Valentine drew these drafts 
the drafts were raised—that is, for larger amounts than were entered on 
the books—and those five drafts were issued without consideration to the 
bank. Now, to hold that the directors can by their knowledge, or even 
by their express approval, authorize the cashier to make such a use of the 
bank’s funds, and thereby bind the bank, seems to me impossible. If 
assent of the directors is to be presumed, it must be an assent to the whole 
of the transaction—that is, an assent to the issue of drafts by the cashier 
for his own use for a larger amount than is paid to the bank, or without 
any payment to the bank at all. The directors themselves are but 
agents, and to authorize the cashier to thus rob the bank is beyond their 
power. The attempt to do it would make them wrongdoers themselves, 
and the cashier could not legally derive any power from the action of his 
accomplices in the frauds. Anderson v. Kissam, 35 Fed. Rep. 699. 

A different principle applies where a case of estoppel is made out. 
In such a case the bank is responsible because it has put its agent, direc- 
tors or cashier in a position to mislead third parties to their prejudice. 
We are here dealing not with a case of estoppel, but with a question of 
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authority of the cashier sought to be inferred from a course of business; 
and in the absence of estoppel, I think no authority can be implied from 
a series of frauds. A course of business means a series of honest, not a 
series of dishonest, transactions. It is urged that there were some other 
drafts drawn for Valentine’s own use besides those to which attention 
was called during the trial. It does not appear how many there were, for 
what amounts, or to whose order they were drawn. My recollection of 
Valentine’s testimony is that they were not drawn to his order. I do not 
think they are sufficient in number to aid the defense. 


It was urged, also, that the corporation itself, as distinguished from 
the directors, knew of Valentine’s acts because it is chargeable with 
knowledge of what its president knew. Assuming that the knowledge 
of the president was proved, I think the principle invoked by the defend- 
ant does not apply. The question is not whether notice is chargeable 
against the corporation, but whether assent to or acquiescence in a course 
of conduct is to be presumed. . 


It was urged at the argument that the issue of this particular draft 
was ratified. As I understand the law of agency, there must be actual 
knowledge in order that there may be a ratification. This knowledge is 
denied by the directors, and not proven in any other way. If they had 
ratified by formal vote, I think such ratification would not bind the bank; 
for its directors are without power to ratify a theft. 


It may be urged, perhaps, that, although the theft of the $7,500 by 
Valentine could not be ratified by the directors so as to bind the bank, 
yet the bank may be bound by reason of laches—by failing to notify the 
Manufacturers’ Bank for more than a year. The answer to this is that 
the Manufacturers’ Bank has not been proved to have lost anything, or to 
have been in any way prejudiced by the delay. If it fails in this suit, it 
still has its claim against Valentine, which, as far as the evidence shows, 
is as good as it was on March 18, 1899. 

It was further urged upon the argument that I should submit to the 
jury the question whether the directors did not have actual knowledge 
that Valentine was drawing drafts to his own order, notwithstanding their 
denials. Even if the circumstances were much stronger than they are 
against this testimony, I should not feel justified in allowing a jury to find 
that the directors had testified falsely where their testimony was in itself 
so probable. In this case, if knowledge was to be proved, the burden of 
proof was on the defendant, which sought to establish that fact; this bur- 
den could clearly not be sustained by the circumstances proven in this 
case as against the positive denials of the witnesses. The facts of the case 
seem to me undisputed; the inferences to be drawn therefrom do not seem 
to me open to debate; the legal effect 1 must decide. 

It is very likely, though it is not proved, that there is a practice 
among bank cashiers to draw drafts for their own purposes on the same 
terms as for other customers. It is unfortunate for the defendant that it 
should suffer from any reliance it may have placed upon this practice, if it 
be a practice; but the only safe rule is the one adopted in the cases referred 
to. Every one dealing with the cashier of a bank in his private matters 
must satisfy himself as to the cashier’s authority to use the bank’s funds, 
or suffer the consequences. Whether this rule will be ultimately adopted 
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in this state I cannot say, but I am convinced that it ought to be adopted; 
it makes for honesty. 

I shall direct the jury to render a verdict for the plaintiff for $7,500 
and interest from March 13, 1899. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions), 


Courts—J urisdiction—Accounts.—Where, upon the trial of an issue 
joined, accounts are involved in the determination of the case, a court of 
law is not without jurisdiction to settle the controversy between the 
parties. In matters of account the jurisdiction of the courts of law and 
the courts of equity is concurrent, and the court which first obtains 
jurisdiction should dispose of the whole matter in litigation. Casperon 
v. Casperon. (Mr. W. T. Hilliard for plaintiff. Mr. I. Oakford Acton 
for defendants). Argued before the Chief Justice and Gummere, Ludlow 
and Fort, JJ. Opinion by FORT, J., November 12, 1900. 


Officers—Bonds—Liabilities of sureties—1. The clause in a bond 
of suretyship for a public official, guarantying the faithful discharge of his 
duties for a specified term, and “until his successor is appointed,” will 
not hold the surety for defaults occurring beyond a reasonable time after 
the expiration of his term, but what is a reasonable time is a question of 


fact for the jury, and cannot be determined upon a demurrer. 2. Parties 
to a bond are presumed by law to be bound only for the term fixed in the 
bond or by statute or otherwise for the office; but, if there are words in 
the bond clearly extending it to a future election or term, it will be held 
obligatory, as its intent would indicate. 3. The words “for and during 
such succeeding term as said above bounden shall continue to perform 
the duties of the office of such town treasurer,” will hold the surety for a 
default of the obligor occurring during his continuance in the office of town 
treasurer after the expiration of the time or term mentioned in the bond. 
4. The word “hereinafter,” used in the condition of this bond, is an evident 
clerical error, and will be construed as if “herein” or “hereinbefore” was 
the word employed to express the intent of the obligation. 5. A bond 
which recites that “the above bounden P. G. was appointed town treas- 
urer of said town of S. until the appointment and qualification of his 
successors,” but in no other way mentioning the term, will be held, where 
nothing otherwise appears, to have been an appointment for the term of 
two years, fixed by statute for the office. 6. If such a bond were not held 
to be for the term fixed by statute for the office, it would still be good as 
a voluntary one for the faithful performance by the obligor of the duties 
of town treasurer until his successor was appointed. 7. A surety in a 
bond is estopped on demurrer from averring against the recital in the 
bond that it will be responsible for its obligor for and during “such suc- 
ceeding terms as he shall continue to perform the duties of his office.” 
‘Lindley M. Garrison for defendants). Argued before the Chief Justice 
City of Camden v. Greenwald. (Mr. E. G. C. Bleakly for plaintiff. Mr. 
and Gummere. Ludlow and Fort, JJ. Opinion by FORT, J., November 
18, 1900. 
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New trial—Rule to show cause—Questions considered.—Where a 
single question was submitted to the jury by the court without objection 
or exception, no other question can be considered on a rule to show cause 
why a new trial should not be granted. Middlesex Water Co. v. Sawyer. 
(Mr. Frank Bergen and Messrs. Corbin & Corbin for the rule. Mr. Les- 
lie Lupton opposed). Argued before the Chief Justice and Ludlow, 
Gummere and Fort, JJ. Opinion by DEPUE, J., November 12, 1900. 


Cultivation of land—Constructive notice of deed.—Knowledge 
merely that land is under cultivation is no notice to a purchaser thereof of 
a claim thereto under an unrecorded deed therefor. Cox vy. Devinney. 
(Messrs. Gilbert & Atkinson for plaintiff in error. Mr. Jerome B. Grigg 
and Mr. Mark R. Sooy for defendant in error). Argued before Depue, 
C. J.,and Gummere, Ludlow and Fort, JJ. Opinion by GUMMERE, J., 
November 12, 1900. 


Negligence—Recovery for apprehension of personal injuries—Mere 
apprehension of personal injuries, resulting in physical suffering, will not 
support an action for negligence, where such injuries are not in fact 
received. Ward v. West Jersey & S. R. Co. (Mr. Spencer Simpson for 
plaintiff. Mr. Nelson Bb. Gaskill and Mr. Joseph H. Gaskill for defend- 
ant). Argued before Depue, C. J., and Gummere, Ludlow and Fort, JJ. 


Opinion by GUMMERE, J., November 12, 1900. 


Executors and administrators—Sale of decedent’s lands—Ejectment. 
—1. Under Gen. St., pp. 2,370, 2,371, Secs. 70-72, providing that the 
Orphans’ court may order an executor or administrator to sell so much 
of a decedent’s lands as is necessary to pay his debts, the Orphans’ court 
may order the sale of such lands in lots with streets and avenues laid out 
thereon, if a sale in that manner will be most advantageous. 2. An 
executor was ordered by the Orphans’ court to sell the lands of his testator 
for the payment of debts, under Gen. St., pp. 2,370, 2,871, Secs. T0-72, 
providing that the court may order a sale for such purpose. He made 
and filed a map in the proper office, showing the property divided into 
blocks and lots, and designating a certain strip of land as a street. Sales 
of the lots fronting on the street were made both at public and private sale, 
with reference to the map, and confirmed by the court. Held, that the 
proceedings were a dedication of the street to the public. 3. Where lands 
were platted and sold by an executor for payment of testator’s debts, pur- 
suant to an order of the Orphans’ court, under Gen. St., pp. 2,370, 2,371, 
Secs. 70-72, providing that such a sale may be ordered by the court, and 
the sales were reported to, and confirmed by, the court, any irregularities 
in the proceedings cannot be availed of to invalidate the conveyances in 
ejectment by the municipal authorities to recover possession of a strip of 
land designated as a street on the plat of the lands, and occupied by a 
railroad without legal title thereto. 4. Where lands have been dedicated 


- to the public as a street, a township, being the local municipal govern- 


ment within which the dedicated lands lie, may maintain ejectment to 
recover them. 5. Bringing an action of ejectment to recover it is plenary 
evidence of an acceptance of a dedicated street by the public authorities. 
Inhabitants of Hohokus Tp. v. Erie R. Co. (Mr. J. Willard De Yoe for 
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plaintiff. Messrs. Corbin & Corbin for defendant). Argued before the 
Chief Justice and Ludlow, Gummere and Fort, JJ. Opinion by DEPUE, 
C. J., November 12, 1900. 


Witness—Competency—Infant.—1. Whether a child is of proper age 
and competent to testify is a matter for inquiry by the court, and rests 
largely in the discretion of the trial judge; and, if there be evidence from 
which the trial judge may find capacity, the exercise of judicial discretion 
should not be disturbed. 2. A boy of twelve years of age, who says that 
he attends Sunday-school, ‘and that not to tell the truth is a sin, and that, 
if he does not tell the truth, he will be put in the reform school; and who, 
in answer to the question, “Do you expect to live forever?” says, “No, 
sir,” and in answer to the question, “After you have done living, what 
becomes of you?” says, “Then I shall go to heaven,” and in answer to the 
question, “Suppose you have not been entirely good; what becomes of 
you then?” says, “Then I shall go to hell”—expresses what is usually con- 
sidered orthodoxy, and has a comprehensive idea of the rewards and pun- 
ishments incident to honest and dishonest living, and was rightly admitted 
to testify. State v. Cracker. (Mr. John A. Montgomery for plaintiff in 
error. Mr. William J. Crossley for the state). Argued before the Chief 
Justice and Gummere, Ludlow and Fort, JJ. Opinion by FORT, J., 
November 12, 1900. 


Taxation—Exemptions—Educational association.—1. A purely edu- 
cational association is not subject to assessment under “An act to provide 
for the imposition of state taxes upon certain corporations and for the 
collection thereof,” approved April 18, 1884, and its supplements (3 Gen. 
St., p. 3,335 et seq.), although formed under the general corporation act, 
with capital stock, and conducted for the private benefit of the stockhold- 
ers. 2. Quaere: Was it in 1895 lawful to organize such an association 
under the general corporation act, there being then other general statutes 
providing for incorporation of societies for the promotion of learning? 
State (Montclair Military Academy, Prosecutor) v. State Board of Asses- 
sors. (Messrs. Coult & Howell! for prosecutor. Mr. S. H. Grey, Atty. 
Gen., for defendants). Argued before Dixon, Garrison and Collins, JJ. 
Opinion by COLLINS, J., November 12, 1900. 


Municipal corporations—False imprisonment—Limitation of 
actions.—1. A corporation itself, the legal entity, cannot commit either a 
willful or a negligent act. It is not responsible for the act of any person 
not its agent or servant; hence a declaration must contain words which 
impute liability to it through its actors, its officers, agents or servants. It 
must allege some act or default by those for whom the corporation must 
respond, under the well-established principle of respondent superior. 2. 
This rule is especially applicable to a municipal corporation which cam 
be made liable for the acts or defaults of its agents or servants only in 
certain cases. 3%. Whether a municipal corporation is liable for the willful 
or negligent acts of its agents or servants will depend upon the question 
of whether they are its agents or servants for the performance of a public 
duty imposed by law, or merely for the carrying out of its private duties, 
which are for its special benefit or advantage. If the relation is of the 
former class it is not liable, but if of the latter class it is. 4. The second 
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section of the act for the limitation of actions of March 27, 1874, which 
limits actions of trespass for assault, menace, battery, wounding and 
imprisonment to suits commenced within four years after the cause of 
action accrued, is so far repealed by the supplement to said act approved 
March 24, 1896, as to limit the right of action in such cases to suits com- 
menced within two years next after such actions accrue, and not after. 
5. It is evident that it was the intent of the legislature in passing the act 
approved March 24, 1896, to cover all actions for injuries to the person 
which can be said to arise out of the wrongful act, neglect, or default of 
any person, firm, individual, or corporation, and to bar the commence- 
ment of any such action after two years from the date that the cause of 
action accrued. 6. Repeal by implication is not favored, but where the 
language of a later act covers the whole subject matter of a former statute 
its repeal by implication follows. Tomlin v. Hildreth. (Mr. John B. 
Huffman for plaintiff. Mr. J. Spicer Leaming for defendant City of Cape 
May. Mr. J. Spicer Leaming and Mr. James M. E. Hildreth for defend- 
ants James M. E. Hildreth and Albert G. Bennett). Argued before the 
Chief Justice and Gummere, Ludlow and Fort, JJ. Opinion by FORT, 
J., November 12, 1900. 


Accident at railroad crossing—Negligence—Harmless error.—1. It 
is a question of fact for the jury whether the maintenance by the defend- 
ant of a mechanical contrivance in a public highway, and the sudden 
raising ofa red flag thereby without warning of any kind, thus frightening 
the plaintiff’s horse and causing an accident which results in the injury 


complained of, is a negligent act which is the proximate cause of the 
injury. 2. The charge of the court that the jury might, in fixing the 
damages of the wife, consider the remote possibility of her husband’s 
death, and, in the event thereof, the possible loss to her in her earning 
power thereafter, was error; but in view of the reasonableness of the dam- 
ages awarded in the case, considering the character of the injuries to the 
wife and the evident lack of harm to the defendant arising from the 
erroneous instruction, the verdict should not be set aside. Harmless 
error is not ground for reversal. Johnston et ux. v. New York & L. B. 
R. Co. (Mr. Edmund Wilson for plaintiffs. Messrs. Applegate & Hope 
for defendant). Argued before Depue, C. J., and Gummere, Ludlow and 
Fort, JJ. Opinion by FORT, J., November 12, 1900. 


Attachment—Foreign corporation—Contract in another state.—1. 
Where a foreign corporation having no office or place of business in the 
state, and which transacts no business there, owns property, real and 
personal, within it, such property may be seized on attachment against 
the corporation, though the cause of action arose outside of the state, 
under 1 Gen. St., p. 99, Sec. 7, providing that attachment may be issued 
against any corporation not created or recognized by the laws of the 
state, in all cases in which such writ may issue against an absent debtor. 
2. Where a foreign corporation owns property in the state, and transacts 
business there, but has not complied with the requirements under which 
such corporations are allowed to do business therein, attachment will lie 
against it, under 1 Gen. St., p. 99, Sec. 7, providing that a writ of attach- 
ment may be issued against any corporation not created or recognized by 
the laws of the state in all cases in which such writ may issue against an 
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absent debtor, since such a corporation is not recognized by the state, 
and is disqualified from claiming that the business carried on in the state 
is lawfully transacted. 3. Where a foreign corporation appears before 
final judgment without giving bond, and accepts a declaration in attach- 
ment, such appearance converts the suit into a personal action sub modo, 
and supersedes the attachment only so far as to enable defendant to have 
the claims of plaintiff and applying creditors litigated as if the suit had 
been commenced by summons, but does not destroy or impair the lien 
created by the statute, under 1 Gen. St., p. 105, Secs. 38, 39, providing 
that a defendant in attachment may appear without giving bond, and the 
suit shall proceed as if commenced by summons, but the lien of the attach- 
ment shall continue unless discharged by the court, on defendant’s giving 
bond as prescribed. Goldmark v. Magnolia Metal Co. (Mr. Philemon 
Woodruff for plaintiff. Mr. John V. Vreeland and Mr. George T. Werts 
for defendant). Argued before the Chief Justice and Ludlow, Gummere 
and Fort, JJ. Opinion by DEPUE, J., December 18, 1900. 


Counties—Chosen freeholders—Vacancies.—The act of March 22, 


L899 (P. L., p. 203), providing for an increased representation of some 
incorporated towns in the board of chosen freeholders of the county in 
which they are situate, did not create a vacancy in a board of chosen free- 
holders “constituted or elected under the provisions of ‘An act to reorgan- 
ize the boards of chosen freeholders in counties of the first class of this 
state,’ passed May 16, 1894 (1 Gen. St., p. 422). State ex rel. Vander- 
bach v. Board of Chosen Freeholders of Hudson County. (Mr. Charles 
C. Black for relator. Mr. John Griffin for defendant). Argued before 
Dixon, Garrison and Collins, JJ. Opinion by COLLINS, J., November 
12, 1900. 


Husband and wife—Injuries to persons and property—Misjoinder of 
actions.—Revision, p. 851, par. 22, providing “that in any action by a 
husband and his wife for an injury done to the wife, in respect of which 
she is necessarily joined as co-plaintiff, it shall be lawful for the husband 
to add thereto claims in his own right arising ex delicto,”’ authorizes the 
joinder of a cause of action by the wife for personal injuries, with one by 
the husband for injuries to himself and property, resulting from the same 
act which injured her. Ackerman et ux. v. North Jersey St. Ry. Co. 
(Mr. James A. Gordon for plaintiffs. Messrs. Vredenburgh & Garretson 
for defendant). Argued before the Chief Justice and Ludlow, Gummere 
and Fort, JJ. Opinion by DEPUE, J., November 12, 1900. 


Street railroads—Contributory negligence.—A driver of a vehicle is 
guilty of contributory negligence in suddenly, and without warning, turn- 
ing his horse across a street railway track, directly in front of an 
approaching car. Hannon v. North Jersey St. Ry. Co. (Messrs. Vre- 
denburgh & Garretson for the rule. Mr. Warren Dixon opposed). 
Argued before Depue, C. J., and Gummere and Fort, JJ. PER 
CURIAM, December 29, 1900. 


Corporations—Officers—Authority—A corporation cannot avoid 
liability on a contract made by its general manager on the ground that 
the making thereof was not within the scope of his powers, where it 
appears that the contract was made by him in pursuance of specific 
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instructions from its vice president and managing directors, having full 
power to confer such authority. Stuart v. Staten Island Clay Co. (Mr. 
Otto Crouse for plaintiff. Mr. Sherrerd Depue for defendant). Argued 
before Depue, C. J., and Gummere and Fort, JJ. PER CURIAM, 
December 29, 1900. 


Default—Judgment—Opening.—Where, from neglect, fault, error 
or mistake, the attorney of a defendant has failed to file a plea, and by 
reason thereof judgment by default has been entered against him, and 
injury or wrong has resulted to him therefrom, the judgment will be 
opened. 2 Gen. St., p. 2,596, Sec. 364. Lenz v. Rowe. (Messrs. Cope- 
land, Luce & Kipp for plaintiff. Mr. John Hardin for defendant). 
Argued before Van Syckel and Fort, JJ. Opinion by FORT, J., Feb- 
ruary 25, 1901. 


Reinstatement of certiorari—The reinstatement of a certiorari after 
a decision on the merits will not be allowed for the purpose of permitting 
the defeated party to take fresh proofs. Garretson v. Baker. (Mr. Mor- 
gan Hand and Mr. Herbert A. Drake for the motion. Mr. Harrison H. 
Voorhees and Mr. David J. Pancoast opposed). Argued before Garrison 
and Garretson, JJ. Opinion by GARRISON, J., February 25, 1901. 


Witness—Refusing to answer question—Punishment.—Where a 
witness called to testify before a commissioner refused to answer certain 
questions, and on an application to enforce against him the penalties 
imposed for such refusal by 2 Gen. St., p. 1,408, there was not even a prima 
facie case made out as to the materiality of the questions, the motion will 
be denied. Ladenburg-Thalman Co. v. Pennsylvania R. Co. (Mr. J. W. 
M. Newlin for the motion. Mr. Charles D. Thompson opposed). 
Argued before Garrison and Garretson, JJ. PER CURIAM, February 
25, 1901. 


Parol evidence—Deceit—Rescission of contract—1. Parol contem- 
poraneous evidence is inadmissible to contradict or vary a written agree- 
ment. 2. Where a party has been induced by fraudulent misrepresenta- 
tion to enter into a written contract, and has paid money upon it, he may 
maintain an action for deceit against the party guilty of the fraud, or, 
after legally rescinding the contract, he may recover in an action of 
assumpsit what he has paid upon it, but the rescission must be before suit 
brought on the basis of the fraud. Hanrahan v. National Building, Loan 
and Provident Ass’n. (Mr. Howard W. Hayes for prosecutrix. Mr. 
Frank Bergen for defendant). Argued before Van Syckel and Fort, JJ. 
Opinion by VAN SYCKEL, J., February 25, 1901. 


Public schools—Action by teacher.—By the provisions of the school 
law, all controversies arising under it are, in the first instance, to be 
determined by the county superintendent, whose decision is subject to an 
appeal to the state superintendent of public instruction; the decision of 
the ‘latter official being reviewable on appeal by the state board of educa- 
tion. Held, that these special tribunals created by the statute have exclu- 
sive jurisdiction over all such controversies, and that an action at law can- 
not be maintained by a public school teacher for the purpose of contesting 
the legality of the action of a local school board in dismissing him before 





534 THE NEW JERSEY LAW JOURNAL. 


the term of service provided in his contract of employment has expired. 
Draper v. Commissioners of Public Instruction of City of Camden. (Mr. 
John W. Wescott and Mr. F. D. Weaver for plaintiff. Mr. E. G. C. 
Bleakly for defendants). Argued before Depue, C. J., and Dixon, Gum- 
mere and Collins, JJ. Opinion by GUMMERE, J., February 27, 1901. 


Trade-marks—Registration—J urisdiction.—1. Section 10 of an act 
providing for the registration of trade-marks, etc. (P. L. 1898, p. 83), 
imposing a penalty of not less than $200 and not more than $500, to be 
recovered in an action of debt in any court of law in this state, authorizes 
the plaintiff in the action to fix the amount for which suit shall be brought. 
2. Suit having been brought for $200, the district court had jurisdiction. 
State (Gottlob) v. Schmidt. (Mr. J. A. Beecher for prosecutors. Mr. 
William J. Kearns for defendant). Argued before Garrison and Garret- 
son, JJ. Opinion by GARRETSON, J., March 4, 1901. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Receut Opinions). 


Criminal law—Coniessions—Sanity—Homicide.—1. A confession of 
a prisoner, made to an officer after the following undisputed conversa- 
tion had with the prisoner before it was made, viz.: “I told him | was an 
officer. Asked him first if he knew me, and he said, ‘Yes, he ought to 
know mie; he knowed pretty near all the police officers.’ I said, “Weli, I 
am an officer; you don't have to tell me anything if you don’t want to.’ I 
says, ‘What you tell me the court might ask me;’ and he said, ‘Well, you 
are a friend of mine; you don’t have to say all that I tell you’ ’’—is admis- 
sibic in evidence on the prisoner’s trial for murder. It does not violate 
the rule established by this court in Roesel v. State, 41 Atl. 408; 62 N. J. 
Law 216, and Bullock v. State (N. J. Err. & App.) 47 Atl. 62. 2. When 
a confession of the prisoner is proposed to be offered by the state, it is 
within the right of the counsel of the prisoner, before the confession is 
admitted, to examine fully the witness who proposes to testify to the con- 
fession as to all the circumstances surrounding the alleged making of it. 
3. The defense may also cajl and examine, to aid the court in passing upon 
its admission, independent witnesses who may know of the circumstances 
surrounding the making thereof, or of the physical or mental condition in 
wliich the prisoner was at the time the alleged confession was made. 
4. Where, nowever, the state has laid a foundation for the admission of a 
confession made to a magistrate or officer by proof that it was made by 
the prisoner without promise or threat—that is, that it was voluntarily 
made—then a basis is laid for the court to admit the testimony, and it 
should be admitted, unless the counsel of the prisoner asks leave toexam 
ine the witness about to testify, or to put in other evidence, or both, rela- 
tive to the facts and circumstances surrounding the making thereof. 5. 
The law always presumes a man to be conscious and sane, and if the 
contrary exists, thereby defeating the natural presumption, it must be 
shown by the party who alleges it. 6. Cartridges (loaded shells) in a 
small paper package taken from the pocket of a coat found in the room 
where the shooting occurred, immediately after the shooting, and which 
fitted the pistol used by the prisoner, were properly admitted in evidence 





NEW JERSEY COURT OF ERRORS AND APPEALS. 939 


by the court, under the circumstances disclosed in this case, as a part of 
the res gestae. State v. Hill. (Mr. Frederick A. Rex and Mr. Howard 
L. Miller for plaintiff in error. Mr. Frank T. Lloyd, Prosecutor of the 
Pleas, for defendant in error). Opinion by FORT, J., January 11, 1901. 


Felony—Grand jury—Prosecutor—Witness.—1. By the common 
law it was the duty of every one against whose person or property a 
crime had been committed to prosecute the guilty one to conviction. He 
was, in the discharge of his duty, often compelled to employ counsel, 
procure the indictment to be drawn and laid before the grand jury, with 
the evidence in its support, and, if found, to see that it was properly prose- 
cuted before the jury of trials. 2. The common-law rule is not observed 
with us. The reason for its adoption does not obtain here. We have 
public prosecutors in every county. With us, whatever be the English 
usage, the true rule is believed to be that the party may institute the pro- 
ceeding for damages as promptly as he chooses, only he must not bring 
on the trial in advance of his public duty. 3. The duty of a private person 
ceases when he has made his complaint, and appeared before the grand 
jury, and secured or failed to secure an indictment. 4. The declaration 
of any party to a cause as to the subject-matter of the controversy—the 
issue in the cause—is competent to be proven by the opposite party as a 
substantive matter of proof for the plaintiff or defendant. 5. Where a 
witness, who is also a party to the action, has made material statements 
out of court, which are in conflict with his testimony, the opposing party 


may prove them without first laying a foundation for the reception of the 
evidence upon the cross-examination of the witness. The fact that a 
party chooses to take the witness stand in his own behalf can in no way 
limit or restrict this rule. McBlain v. Edgar. (Mr. Frank C. Bray and 
Mr. Louis H. Miller for plaintiff in error. Mr. William A. Logue for 
defendant in error). Opinion by FORT, J., March 4, 1901. 


Corporation—Expiration of charter—Quo warranto.—l. On the 
expiration of the charter of a corporation, the corporate existence is con- 
tinued by section 53 of “An act concerning corporations” (Pamph. Laws 
1896, p. 277), for the purposes therein mentioned; and, consequently, 
upon a determination in quo warranto proceedings that the charter has 
expired, a judgment ousting the corporation from enjoying the franchise 
of corporate existence should not be rendered. 2. If, on a demurrer in 
quo warranto proceedings, any count of the information legally states 
matter capable of supporting the information, and there is no plea legally 
stating a sufficient answer thereto, the defendant cannot be acquitted. 
Grey, Atty. Gen., v. Newark Plankroad Co. (Mr. Henry Young and Mr. 
Samuel Kalisch for the Attorney General. Mr. J. B. Vredenburgh and 
Mr. R. V. Lindabury for defendant). Opinion by DIXON, J., March 
4, 1901. 


Statutes—Construction—M unicipalities — Constitutional law. — 1. 
The enacting clauses of.a statute must be construed in subordination to. 
its title. It can have no legal effect beyond the scope of its title. 2. It 
is competent for the legislature to make provision to constrain a municipal 
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corporation to take proceedings for the payment of debts contracted dur- 
ing its previous illegal existence. 3. The act of March 24, 1899 (P. L. 
1899, p. 534), under the title “An act relating to certain illegal borough 
governments, requiring the payment of their debts,” cannot authorize the 
creation of a permanent borough, but it is constitutional for the purpose 
specified in its title. The authority apparently granted in excess of that 
in the enacting clauses must be exscinded from the enactment. State ex 
rel. Cooper v. Springer. (Mr. Norman Grey for plaintiff in error. Mr. 
Howard Carrow and Mr. D. J. Pancoast for defendants in error). 


Opinion by VAN SYCKEL, J., March 4, 1901. 


Constitutional jaw—Special act—Receivers of taxes—Ordinance.— 
1. The act entitled “An act relating to the office of receiver of taxes and 
treasurers of cities in this state,” approved March 31, 1897 (P. L., p. 142), 
is unconstitutional, as a special law regulating the internal affairs of the 
cities affected. 2. A municipality cannot by ordinance fix a term for an 
office that has been placed by the legislature at the pleasure of the appoint- 
ing power. Uffert v. Vogt. (Mr. James E. Howell for plaintiff in error. 
Mr. Thomas N. McCarter, Jr., for defendant in error). Opinion by COL- 
LINS, J., March 4, 1901. 


Conditional sales—Recording—Bona fide purchaser.—1. The act of 
March 14, 1895, requiring agreements for conditional sales to be recorded, 
gives to a subsequent mortgagee in good faith priority over the condi- 
tional title of the vendor named in the agreement, although the mortgage 
was executed by the vendee of the purchaser named in the conditional 
agreement. 2. The title of a bona fide purchaser is good, although 
acquired from one whose title is not bona fide. Behn v. National Bank 
of New Jersey. (Messrs. Voorhees & Booraem for plaintiffs in error. 
Messrs. Alan M. & T. Strong for defendant in error). Opinion by VAN 
SYCKEL, J., March 4, 1901. 


Contempt—Punishment—Payment of money decree.—1. A punitive 
order of the Court of Chancery fining or imprisoning a party for con- 
tempt is not appealable, if the matter and party be within the jurisdiction 
of the court. 2. A remedial order of the Court of Chancery, made in 
contempt proceedings, is appealable. 3. On an application to the Court 
of Chancery to obtain, in proceedings for contempt, a remedial order 
directing the imprisonment of the defendant until he shall pay a money 
decree, it is proper for the defendant to show his inability to pay; and, if 
that be shown, an order for such imprisonment ought not to be made. 
Grand Lodge, K. P. of New Jersey, v. Jansen. (Mr. Robert H. McCar- 
ter for appellants. Mr. Walter F. Hayhurst for respondent). Opinion 
by DIXON, J., March 4, 1901. 


False pretenses—Evidence.—On trial of an indictment for obtaining 
money by faise pretenses, it is error to permit the jury to convict for falsity 
not alleged in the indictment. State v. Riley. . (Mr. Clarence Linn for 
plaintiff in error. Mr. James S. Erwin for the state). Opinion by COL- 
LINS, J., March 4, 1901. 
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Divorec—Residence of plaintiff—1. A divorce was asked on the 
ground of desertion. The husband left the wife in Albany, N. Y., where 
they were then residing. After remaining there for a time, she came to 
this state, with the purpose, as she testifies, of permanently leaving her 
old home and of remaining here indefinitely. The desertion continued, 
and after the statutory period had elapsed she filed her petition for 
divorce. Held, that she had acquired such a residence as is required by 
the statute, and, under the testimony, was entitled to the divorce prayed 
for. 2. Residence is acquired by living in a certain place, with no present 
or definite intention of removing therefrom. The place where a person 
lives is prima facie taken to be his residence unless facts be established to 
the contrary. Tracy v. Tracy. (Mr. Malcolm MacLear for appellant). 
Opinion by VOORHEES, J., March 4, 1901. 


Executors—Power to sell lands—Where no express power to sell 
lands is given in a will to the executor, such power will not arise by impli- 
cation, unless the implication is clear from the terms of the entire will; 
and it must be found that some duty has been imposed by the testator 
upon the executor, which necessarily carries with it a power of sale in 
order to enable him to perform the duty. Chandler v. Thompson. (Mr. 
M. J. Currie for appellant. Messrs. Randolph, Condict & Black for 
appellees). Opinion by VAN SYCKEL, J., March 4, 1901. Depue, C. 
J., and Bogert, Vredenburgh and Hendrickson, JJ., dissenting. 


Husband and wife—Gifts.—The expenditure by a husband of his own 
moneys, in the improvement of the property of his wife, is presumed to be 
a gift to her, in the absence of proof of a contrary intent. Selover v. 
Selover. (Messrs. Hawkins & Durand for appellant. Mr. David Har- 
vey, Jr., for respondent). Opinion by GUMMERE, J., March 5, 1901. 


NEW JERSEY COURT OF CHANCERY. 
(Abstract of Recent Opinions). 


Chattel mortgage—A ffidavit of consideration—Sufficiency.—1. When 
the affidavit setting forth the consideration of a chattel mortgage, as 
required by the statute (2 Gen. St., p. 2,118, Sec. 52), states that the con- 
sideration was a loan of a named amount of money made to the mort- 
gagor, and refers to the annexed mortgage, the statements of fact in the 
mortgage may be read with the affidavit more fully to set forth the con- 
sideration. 2. Such an affidavit will not be held to be insufficient solely 
because it does not specifically name in the affidavit the person who loaned 
the money. W. & B. Douglass v. Williams. (Mr. L. Newcomb and Mr. 
» Jeo randall for complainants. Mr. H. S. Alvord for defendants). 
Opinion by GREY, V.C., January 30, 1901. 


Receiver—Right of action —The receiver of a partnership cannot file 
a bill to cancel a deed made by a member of the firm conveying his indi- 
vidual property to defraud the firm creditors. Hiles v. Dunn. (Mr. 
William T. Hilliard for complainant. Mr. C. H. Sinnickson for defend- 
ants). Opinion by REED, V. C., February 11, 1901. 
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Divorce—Desertion—Evidence.—1. Desertion, within the divorce 
law, means an abandonment during the statutory period without intent to 
return. Mere separation and nonsupport do not constitute this. 2. 
Divorce on the ground of desertion will not be decreed on the testimony 
of the wife, uncorroborated except as to mere separation. Moak v. Moak. 
(Mr. Fred W. Van Blarcom for petitioner). Opinion by GREY, V. C., 
February 13, 1901. 


Deed—Delivery.—Where a grantor delivers a deed to a stranger as 
agent of the grantee, to hold till the grantor’s death, with no power of con- 
trol reserved by the grantor, there is a valid delivery, though the grantee 
had not empowered the stranger to act for him in holding the deed. 
Schlicher v. Keeler. (Mr. William M. Lanning for complainants. Mr. 
Erwin E. Marshall and Mr. Robert S. Woodruff for defendants). 
Opinion by REED, V. C., February 15, 1901. 


Divorce—Evidence.—1. A divorce cannot be granted where any 
element in the proofs necessary to sustain the decree is wholly dependent 
upon the uncorroborated testimony of the complainant. 2. Quaere: 
Whether mere abstention by a husband from the exercise of his marital 
rights is willful, continued and obstinate desertion, within the meaning of 
the New Jersey statute, where he continues to live in the same house with 
the wife, though occupying a separate sleeping room, and pays, though 
in parsimonious fashion, tor the support of the wife. Hires v. Hires. 
(Mr. Edward Dudley for complainant. Mr. Howard Carrow for defend- 
ant). Opinion by GREY, V. C., March 16, 1901. 


Divorce—Willful desertion—Failure to support.—Four months after 
plaintiff and defendant were married, defendant left plaintiff, ostensibly to 
goto work. He did not return, but wrote to her father that he had gone 
because he was in debt, and requested the father to take his daughter 
home. For nearly two years thereafter plaintiff corresponded with her 
husband, and sent him some money. His letters to her were affectionate; 
the last being written less than ten months before the bill was filed, which 
prays for divorce on the ground of desertion for more than two years. 
Held, not to show a willful desertion by a husband of his wife at least two 
years before the commencement of the action, so as to entitle her to a 
divorce on the ground of desertion. Howell v. Howell. (Mr. George 
M. Shipman for plaintiff). PER CURIAM, December 24, 1900. 


NEW JERSEY PREROGATIVE COURT. 


(Abstract of Recent Opinion.) 


Administrators—Claims belonging to estate—Enforcement.—-In 
respect to claims of his intestate upon third persons, an administrator is 
only responsible for the exercise of such diligence and prudence as men 
of discretion would employ in their own affairs. If circumstances require 
_ him to employ a legal adviser, and he makes the selection in good faith 
and with reasonable prudence, he will not be responsible for errors or mis- 
takes of counsel so employed. In re Sharp’s Estate. (Mr. R. S. Kuhl 
for appellant. Mr. George H. Large for respondent). Opinion by 
MAGIE, Ordinary, March 1, 1901. 





MISCELLANY. 


CHANGES IN REAL ESTATE ASSESSMENTS. 


Among the important changes in the tax laws made by the last Legis- 
lature are the following: 

Real estate assessed where situated.—All real estate which is sub- 
ject by law to taxation except such as is subject to assessment under 
the provisions of an act of the Legislature of New Jersey, entitled “An 
act for the taxation of railroad and canal property, approved April tenth, 
one thousand eight hundred and eighty-four,” and the supplements and 
amendments thereto, shall be assessed in the city, township, borough or 
taxing district in which the same may be situate; when the line between 
taxing districts divides a farm or other tract of land, each part thereof 
shall be assessed to the owner thereof in the taxing district in which the 
same may be located, and this whether such division line be a city, town- 
ship, borough or county line. Chapter 86, approved March 21, 1901. 

Deduction on account of indebtedness to banks or trust companies 
not allowed.—All real property in this State, not now by law exempt from 
taxation, shall be assessed for taxation at its true value, and the full tax 
thereon shall be paid to the collector of taxes, or other proper officer au- 
thorized by law to collect the same, and no deduction shall be made from 
the taxable value of such real estate to any owner thereof on account 
of the indebtedness of such owner to any bank or trust company; pro- 
vided, that nothing in this act contained shall be construed in any way 
to alter or amend the method of taxing bonds or mortgages or real prop- 
erty which is subject to mortgage, or the method of taxing the property 
of railroad canal, bank or trust companies. or the methods of taxing the 
surplus of insurance companies in this State. Chapter 93, approved March 
21, 1901. 

Buildings wholly used for charitable purposes exempt.—The follow- 
ing property shall be exempt from taxation, namely, any building used 
for purposes considered charitable under the common law; provided, the 
said building is occupied in whole by the organization owning it, and the 
entire income from said building is used for the purposes of such organi- 
zation, although supported partly by fees and charges received from the 
beneficiaries or from those who receive the advantages of such chari- 
table purposes, with the land whereon the same are erected, and which 
may be necessary for the fair enjoyment thereof, and the furniture and 
personal property used therein. Chapter 142, approved March 22, 1901. 


MISCE 


THE ATTORNEY GENERAL ON 
THE SCHOOL LAW. 


Mr. Betts to this question: 
Whether the members of the Board 
of Education of the City of Cam- 


The following opinion of Attor- 
den hold their offices as such until 


ney General Grey, addressed to | 


State Superintendent Baxter, on a 


question of school law, is of inter- | 


est: 
“My attention has been called by 


the third Monday of April, instant 
(April 15), or whether their terms 
expire on the first day of January, 
1902? 
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“Under the provisions of chapter | Education of the City of Camden.’ 


18, Laws of 1901, which is entitled 
‘An act relative to the time of elec- 
tion and appointment and terms of 
office of officers elected or appoint- 
ed in cities in this state,’ the terms 
of office of elective officers elected 
in any city, and holding office at 
the time of the passage of the act, 
are continued from the time when 
their terms would otherwise expire 
until twelve o'clock noon of the first 
day of January succeeding the date 
at which the term of office would 
otherwise expire. The same rule 





applies to every officer appointed | 
by the mayor in any city, or ap- | 


pointed or chosen by the Common 
Council or other governing body 


of such city, and holding office | 


therein at the time of the passage 
of this act. Both in elective and 
appointive offices their terms are 
continued, under the provisions of 
this act, until noon of the first day 
of January succeeding the date at 
which the term of office would 
otherwise expire. 

“By the provisions of the School 
law as it stood before the revision 
of 1900, approved March 25, 1900, 
the officers of the Board of Educa- 
tion were appointed by the mayor 
of the City of Camden, and held 
their offices, one-half until the third 
Monday of April succeeding their 
appointment and the other half un- 


til the third Monday of April of the | 


following year, so that the term of 


office of the board was two years, | 


one-half being appointed 
vear. 

“By ‘An act to establish a sys- 
tem of public instruction’ (Revision 
of 1900), approved March 
1900, the Board of Education 
created under the provisions of that 
act was declared to be a body cor- 
porate (section 51), which should 
be known and called ‘The Board of 


25, 


each | 


| 
| 
| 
| 
| 


This corporation had an official 
seal; it had a separate organization; 
it exercised different powers and 
had exclusive control over all mat- 
ters affecting public education. 
Provision was made in the act of 
1900 for the acceptance by cities of 
the provisions of section 46 of that 
act, by which the members of the 
Board of Education were elected 
instead of appointed by the mayor, 
as theretofore. The City of Cam- 
den, at the general election held in 
November, 1900, adopted the elec- 
tive system. 

“Tnasmuch as the act of 1900 was 
designed to provide a corporation 
absolutely independent of the muni- 
cipal body, exercising different pow- 
ers, organized for the accomplish- 
ment of totally different purposes 
and having exclusive control of the 
entire educational system, I do not 
think that the officers of that cor- 
poration are within the class of of- 
ficers referred to in the act of 1901, 
chapter 18. The terms of office of 
the officers of the Board of Educa- 
tion are regulated by such legisla- 
tion as is applicable to the system 
of public instruction in this state.” 


PRESENTATION TO ATTORNEY 
GENERAL GRIGGS. 


When Attorney General Griggs 
left Washington, March 30, he took 
with him a large, solid silver claret 
pitcher, of classic shape, presented 
to him by the officers and em- 
ployees of the Department of Jus- 
tice at Washington. The speech of 
presentation was made by Solicitor 
General Richards. On one panel 
of the pitcher was the following in- 
scription: 

“Presented to John William 
Griggs on his retirement from the 
office of Attorney General of the 
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United States, March 
Qui pro Domina Justitia Sequitur.” 

On the other panel was the mon- 
ogram “J. W. G.” In making the 


presentation, Mr. Richards paid a | 
high tribute to Mr. Griggs’ profes- | 
sional ability and personal traits. | 
Attorney General Griggs replied as | 


follows: “You have touched 
heart. 
that you have just presented to me, 
but the language of its presenta- 


tion and your presence here to-day, 


my 


with your kindly faces, will be to | 
me, in all my after life, one of my | 
And [| 
want to take away with me—I do, | 
Mr. Solicitor General, take away | 
with me—full faith in the assur- | 
ances you give that I shall always | 
be remembered in your hearts and | 
minds as a friend—a true and loyal | 


most precious treasures. 


friend and associate.” 


SYLLABUS FOR J. C. SMITH CO. ». 
LUNGER, 46 ATL. REP. 623. 


What a word means the court must | 


draw, 
For that’s not fact, but rule of law. 


The canon of interpretation 
Which fixes the signification 
Of any word is simply this— 


The common sense the true sense Is. | 


Yet if some people use words | 


queerly 
And in a sense that is not merely 
Their usual sense; and give them 
rare 


And special meanings they don’t | 


bear, 
And keep it up, and use them so 
Until it is their habit to— 
And if some other people say 


They do not use the words that | 


way, 


The meaning then twelve men must | 


give, 
For judges cannot it perceive. 


29, 1901. | 


Not only the beautiful gift | 


But to confirm the usage queer 

The proofs must cogent be, and 
clear. 

Such clearness does this case not 
show 

For some swear 
swear no. 


yes and some 


Ergo, the special, rare and strange 
abuse 

Of the King’s English fails. 
common use 

Of words must stand. 
hold so 

On rule to show cause, and there’d 
go 

Remittitur reversing court below. 


The 
And we'd 


But when a writ of error’s heard 

Our rules deny the facts a word. 

Tis true this court’s the last resort 

Of suitors who come up to court, 

And if they can’t get justice here 

They ne’er can get it anywhere— 

Still rules are rules and but allow 

A partial hearing anyhow. 

Our aim is to correct the errors 

Of judges only, leaving errors 

Of juries’ verdicts unallayed. 

On this the Constitution’s stayed. 

Qn error, we’ve an open door, 

We affirm the judgment—ten to 
four. 


A REPORTER. 


ADMISSION OF NEW YORK LAW- 
YERS. 


Editor of New Jersey Law Journal: 

Sir—Ex-Speaker Reed and his 
firm of Reed, Simpson, Thachter & 
3arnum, of 10 Wall street, New 
York, have opened law offices in 


this city. I believe that no mem- 
ber of this firm has been admitted 
to practice in this state, and in 
order to do so, they would be re- 
quired to pass the examinations at 
Trenton the same as any other ap- 
plicant. 
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Is the Bar of this state to allow 
an exception to this distinguished 
firm? If so, it might as well let 


all the New York lawyers, who | 
think that New York is not large 
enough, practice in this state under | 
like conditions. 

JERSEY CITY LAWYER. 
Jersey City, May 1, 1901. 





AN ACKNOWLEDGMENT. 


A lawyer of this state has sent us 
the following acknowledgment. 


taken in another state, the parties, | 


of course, not being named herein: 


STATE OF MISSOURI, os 
COUNTY OF BARRY. ; 


Be it remembered that on the 26th dayof Jan- | 


uary, nineteen hundred and one (1901), before 
me, a@ notary public of and within the county 


and State aforesaid, personally appeared Rachel | 


Roe, in my office at Purdy, Mo., (Richard Doe, 
notary public, my term expires March 29, 1901,) 
who 1am satisfied is the grantorin the within Deed 
named ; and I having first made known to her 
the contents thereof, she did acknowledge that 
she signed, sealed and delivered the same as vol- 
untary act and deed for the uses and purposes 
therein expressed. 

And the said Rachel Roe being by me privately 
examined, separate and apart from her said hus 
band, did further acknowledge that she signed, 
sealed and delivered the same as her voluntary 
act and deed freely without any fear, threats or 
compulsion of the said husband, being dead. 


ORPHANS’ COURT RULE. 


An additional rule of the Or- 
phans’ court of New Jersey was 
promulgated March 25, 1901, as 
follows: 

25. Under the provisions of 
chapter 145 of the Laws of 1901 
(P. L. 1901, p. 303), prohibiting the 
granting of letters of administration 
de bonis non, and providing for let- 
ters of substitutionary administra- 
tion, the form of such letters is di- 
rected to be as follows: 

LETTERS OF SUBSTITUTIONARY ADMINISTRATION. 


To all to whom these presents shall come, greeting : 
Whereas, A. B., late of the county of M., in the 
State of New Jersey, departed this life intestate, 
of whose goods, chattels and credits administra- 
tion was duly committed to C. D ; and the said 
C. D., after taking upon himself the burden of 
said administration, departed this life [or was re- 


moved, (or discharged,) from his saii office by | 


, as the case may be]. Therefore I, W. 


J. M., Ordinary or Surrogate-Genera] of the State | 


of New Jersey (or surrogate of the county of M., 
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as the case may be), do, in the place and stead of 
the said C. D., hereby substitute and appoint E. 
F., administrator of all and singular the goods, 
chattels and credits of said intestate, who is duly 
authorized, as such substituted administrator, to 
administer the same agreeably to law. 


LETTERS OF SUBSTITUTIONARY ADMINISTRATION 
WITH THE WILL ANNEXED. 


To all to whom these presents shall come, greeting : 


Whereas, A. B., late of the county of M., in the 
State of New Jersey, died, having made and exe- 
cuted a last will and testament, which has been 
duly proved according to law before the Ordi- 
nary of the State of New Jersey (or the surrogate 
of the county of M., as the case may be); and 
whereas, the said testator appointed C. D. execu- 
tor thereof, who, after taking upon himself the 
burden of administration, departed this life [or 
was removed, (or discharged, ) from his said office 
by , as the case may be]. Therefore I, 
W. J. M., Ordinary or Surrogate-General of the 
State of New Jersey (or surrogate of the county of 
M., as the case may be), do, in the place and stead 
of the said C. D., hereby substitute and appoint 
E F., administrator of all and singular the goods, 
chattels and credits of the said testator, who is 
duly authorized, as such substituted administra- 
tor, to administer the same agreeably to said will, 


If the appointment is in substitu- 
tion of an administrator with the 
will annexed who has died, been 
removed, or discharged, the form is 
to be changed to accord with the 
fact. 

Rule 1 of this court shall apply 
to applications for grant of letters 
under said statute. 


STATE NOTES. 


The firm of Hawkins & Durand, 
of Asbury Park, has been dissolved, 
and Mr. Durand is to continue the 
practice. 

Mr. Charles \V. Joline, of 
Camden, has been reappointed 
Judge of the District court. 

Messrs. Dill & Baldwin, of 27 
Pine street, New York City, an- 
nounce that ex-Attorney John W. 
Griggs has become associated with 
their firm, dating from April 1. 

Messrs. E. A. & W. T. Day, of 
Newark, announce that they have 
taken into their law firm Mr. Wil- 
liam D. Kellogg and Mr. Jerome 
T. Congleton, the firm name re- 
maining as heretofore. 

Mr. Jacob Weart, of Jersey City, 
has removed his residence to 57 
Sandford avenue, Plainfield, N. J. 


D. 
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Messrs. Wainright 


rence, of Asbury Park, dissolved | 


partnership April 1. Mr. Law- 
rence will continue to practice in 
Asbury Park. 

Supreme Court Justice Hendrick- 
son signalized the opening of his 
first term as Presiding Judge of the 
Atlantic county courts by directing 
the attention of the grand jury to 
the wide-open gambling carried on 
and the general sale of liquor in At- 
lantic City on Sunday. The new 
Judge’s attitude caused a ripple of 
excitement. 

Judge Blair, in Jersey City, de- 
cided that Sunday sessions of the 
Police courts are illegal in New 
Jersey. He released Leon Bailey 
and Louis Stracie, who had been 
committed as disorderly persons by 
Recorder Stanton, in Hoboken, on 
a recent Sunday. 

The New Brunswick District 
court was open for business on 
April 11 and is to be open daily 
from nine to four, except Satur- 
days, when the hours will be from 
nine to twelve. Judge Hicks will 
sit to hear cases on Mondays and 
Thursdays. Mr. H. Raymond 
Groves, a student at law in the of- 
fice of Florance & Hicks, is the 
clerk of the court. 

On March 26 the members of the 
Kent Association held their last an- 
nual banquet at the Trenton House. 
The Association has merged into 
the Mercer County Bar Associa- 
tion, of whom the following are the 
officers: President, John T. Bird; 
vice president, Robert S. Woodruff; 
secretary, Fred W. Gnichtel; treas- 
urer, Fred Hulme; trustees, Bayard 
Stockton, F. W. Katzenbach, jr., 


John H. Backes, Edwin Robert 


Walker and James Buchanan. 


Judge William W. Watson, of | 


the Passaic District court, was mar- 
ied at Palatka, Florida, on the first 


& Law-| of April, to Miss Anna Gay, of 


that city, but formerly of Passaic. 
County Clerk Albert D. Win- 
field, of Paterson, died at his home 
there on April 9th, of an attack of 
grip, which developed into phthisis. 
He was born at Vernon, Sussex 
county, June 21, 1845. Mr. Win- 
field was an active business man 
up until the time of his election as 
County Clerk, in 1891, since which 
time he has held that office. He 


belonged to a number of secret or- 
ganizations, in many of which he 
has served in an official capacity. 


OBITUARY. 
MR HOLMES W. MURPHY. 


Mr. Holmes W. Murphy died at 
his home in Freehold, Tuesday 
evening, April 2, 1901, in the sev- 
enty-ninth year of his age, of paral- 
ysis, from which he has been an 
invalid for several years. He was 
born in Freehold, November 28, 
1822, and received his education at 
the private schools of that place and 
entered Wesleyan College at Mid- 
dletown, Conn., in 1888, and later 
entered and graduated from Prince- 
ton College in 1842. He also re- 
ceived the degree of Master of 
Arts from the Princeton faculty. 
He studied law with Judge Dike- 
man, of Brooklyn, and was admit- 
ted to practice in New York state 
in 1845. He opened an office in 
srooklyn and continued there in 
his profession for ten years, subse- 
quently removing to Freehold, 
where he was employed as deputy 
by County Clerk Jehu Patterson, 
and was elected County Clerk at 
the close of the term by a large 
majority, and was re-elected until 
1868. During the Civil War Mr. 
Murphy was active in his county in 
assisting to raise money for furnish- 
ing its quota of volunteers, and he 
was appointed to pay out the state 
bounty to the wives and families of 
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the volunteers from Freehold town- 
ship. He began practice of law at 
Freehold with Hon. George C-. | 
Beekman as a partner, and they | 
were engaged in many important 
cases. He was elected to the As- | 
sembly in 1880, serving while there 
on various important committees. 
He retired from active practice in 
1884, and was appointed Deputy 
County Clerk, remaining in that of- 
fice almost continuously up to 1896. 
He was a Methodist, and acted as 
counsel for the Ocean Grove Camp 
Meeting Association for many 
years. Mr. Murphy has been presi- 
dent of the Monmouth County Fire 
Insurance Company, a director in 
the First National Bank, at Free- 
hold, president of the Maplewood 
Cemetery Company and clerk of 
the Board of Chosen Freeholders. | 
He was a member of the Sons of 
the American Revolution, and has 
held the highest honors in New Je1- 
sey in the Masons. Mr. Murphy 
leaves a widow and three daughters. 

The Monmouth County Bar on 
April 4 appointed a committee, con- 
sisting of Judge Conover, Judge | 
Wm. H. Vredenburgh and Mr. 
Frank P. McDermott to draft reso- 
lutions, and these will be presented 
to the bar on May 7th. 

THE PORTRAIT. 
MR. HENRY BURDETT HERR. 

Judge Henry Burdett Herr, of 
Flemington, son of Rev. Martin | 
Herr, formerly a member of the 
Newark Conference, whose por- 
trait is this month presented to our 
readers as the frontispiece to this 
Journal, was born in Rockland 
county, N. Y., and was admitted to 
.the New Jersey Bar at the June | 
term, 1875, and as counsellor three 
years later. He practiced first at | 
Whitehouse, and, for a time, at | 
Somerville, N. J., but has had his | 
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office at Flemington since about 
1877. He was Law Judge of Hun- 
terdon county from April, 1896, to 
April, 1901, when he was appointed 
Prosecutor of the Pleas of that 
county. Mr. Herr was a candidate 
for Congress on the Republican 
ticket at the last election, but, as 
the district was hopelessly Demo- 
cratic, he did not win, though the 
usual majority was reduced about 
one thousand. 


INDEX TO NEW JERSEY LAW 
JOURNALS. 


The twenty-three volumes pub- 
lished of the New Jersey Law Jour- 
nal need an index; this has been a 
decision arrived at by our sub- 
scribers long ago. 3ut we have 
been unable to procure one to be 
made. Various attempts at it have 
failed, owing to the death of the 
person engaged or other cause. 
One has now been prepared, how- 
ever, which is almost completed, 
and will be published, provided that 
our subscribers signify their will- 
ingness to subscribe to sufficient 
copies to pay the cost of such pub- 
lication. Subscription blanks have 
been sent by mail to all patrons and 
some others. If any one reading 
these lines has failed to receive a 
notice, and would like to subscribe, 
we shall esteem it a favor to receive 
a postal card request for the blank. 

The twenty-three volumes pub- 
lished open up a large field of 
practice in this state, before the Cir- 
cuits, Common Pleas, Quarter Ses- 
sions and at Chambers in Chan- 
cery, and no other publication has 
covered them. The volume is like- 
ly to make a book half again as 
large as an ordinary volume of the 
Law Journal, and will be delivered 
to subscribers, if published, at five 
dollars per volume, bound in law 
sheep. 














MR. ARTHUR W. KELLY. 





